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THE 110th ANNUAL MEETING 
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Held October 6, 1988 at 10:00 A.M. 
in the meeting room of 
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of the City of New York 

42 West 44th Street 
New York, New York 

CHAIRMAN: JOHN A. HICKEY 

The Chairman: Good morning, ladies and gentlemen. 
Welcome to the 110th meeting of your Association. I have 
some logistics to take care of, first. The first thing is that 
New York City is very, very tough these days on smoking, 
and if you'll look around, you'll see that there's "no smoking" 
signs all over the place, which really bothers me because I 
love cigars, as many of you know. 

The second little bit of logistics. If you desire to speak, 
there are microphones there, there and on the sides. Please 
use them so everybody has the benefit of your wisdom. 
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And the third little bit of business is that I lied to one 
of the gentlemen who was at the dinner last night. I told 
him my speech was 48 pages. I just checked it, Bill. It's 52. 

You think I'm kidding? { Laughter) 

The reason I expanded it to 5 2 pages, I understand 
there are some people who may desert the dinner tonight, 
for a cruise with some underwriting organization. 5 2 pages, 
you may not make the boat. ( Laughter) 

Ladies and gentlemen, the Secretary has informed me 
that we have a quorum present. 

The first item on the agenda is the reading of the 
minutes of the previous Annual Meeting, held on October 
1, 198 7. The Chair will entertain a motion to dispense with 
the reading of those minutes, and that they be approved as 
circulated. 

A Voice: So move. 

A Voice: Second. 

The Chairman: Those in favor? {"Ayes" heard) Opposed? 
(No response) The motion is carried. 

Before we get into the formal agenda of this meeting, 
it's my pleasure to be able to introduce some of our dis­
tinguished visitors from abroad, and I would ask them to 
stand up and be welcomed by those assembled here. 

From London, we have Mr. Alan Birch, the Chairman of 
the Association of Average Adjusters of the UK. Mr. Birch. 
{Applause) It's nice to have you here, Alan. 

Mr. Birch: Thank you. 

The Chairman: From Montreal, we have Mr. Graham 
Deere, the Chairman of the Association of Average Adjusters 
of Canada. Mr. Deere. {Applause) 

from Rotterdam, we have Mr. J. Gerritzen, President of 
the European Ass()ciati()ll of Average Adjusters. Mr. Gerritzen. 
( 11/!/ifrlll I 1') 

A11d ;1 1•.('111 lt-111;111 wli<> t r;iv,·lt-d q11ill' ;1 di-,1;111, ,. a11d 

,li<>w'> 11p .11 .111 .1wl1il J.,t .,j tll<'•,,· 1111Tt111!'.'•. 1'111 1•.l.1.I ,., 
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welcome him back again - - the President of the Brazilian 
Association, Mr. Rucemah Pereira. {Applause) It's nice to 
see you. 

We do have a couple of other people that I should 
acknowledge, and I will acknowledge. Mr. Jeffrey Hudson 
and Mr. Jeffery Allen, partners in the British Adjusting firm 
of E. Robert Linley. {Applause) 

Someone I dare not forget, because if my memory serves 
me correctly, I think this is his 26th in a row, coming to 
New York, John Cantella, Canada. {Applause) 

Is that correct John? Is this 26 in a row? 

Mr. Cantella: 27, John, but who counts? 

The Chairman: Who counts? I thought you were only 
26 years old. 

And one other little announcement I would like to 
make. Also in attendance today is a first full member, who 
is certifiably not a gentleman. Marion Feugate. Where are 
you Marion? (Applause) 

During the course of the year, it was my privilege and 
pleasure to represent our Association at the Annual Meeting 
of the British Association. I did not make it to Canada. I 
was sidetracked and wound up in Athens, instead. 

The time spent in London was most enjoyable. John 
Wilson was a superb host at the Chairman's Dinner, and for 
those of you who have never been to the Association's din­
ner at the Savoy, I just won't even attempt to describe it. It 
was absolutely phenomenal. I recommend to anybody who 
has a chance, to go. You just won't believe it. 

The title of my address has apparently piqued some 
interest by some people. There is some speculation that the 
title is somewhat macabre. Most people are interested - -
what is he going to talk about? What does he mean by "Is 
This War?" 

In September of 198 7, I had the privilege of Chairing an 
International Union of Marine Insurance Workshop in Nice. 
The topic of discussion was, Accidents in an Area of Hos­
tilities, Marine and/ or War Perils. 
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This little adventure made my choice of the topic for 
this address quite simple. In the next few minutes, I hope 
you will learn, as I did, that the topic is far from being sim­
ple. I would also caution you that being an underwriter, and 
not an average adjuster, may have colored my views just a 
tiny bit. 

It's taken years of litigation to arrive at the present 
wording of the FC&S Warranty. And many students ex­
perience difficulty in understanding the rather cumbersome 
way in which war risks are covered. 

Mr. Justice Mocatta, in 1970, in the case of the Panama­
nian Orient Corporation was prompted to say, and I quote 
him: "It is probably too late to make an effective plea that 
the traditional methods of insuring against ordinary marine 
risk and what are usually called war risk, should be radically 
overhauled. The present method, cartainly as regards war 
risk insurance is torturous and complex in the extreme. It 
cannot be beyond the wit of underwriters, and those who 
advise them in this age of law reform, to devise more 
straightforward and easily comprehended terms of cover." 
End of a very interesting quote. 

When marine and war risk are insured with different 
sets of underwriters, it can create real difficulty for the 
assured, unless great care is taken by the broker to assure 
that the policies are complementary. 

The fundamental problem usually arises from the need 
to establish which policy should pay the claim. In other 
words, whether the proximate cause of loss is a marine peril 
or a war peril. The unexplained disappearance of a vessel 
makes this determination more difficult. Sometimes the last 
message is significant, but often it is not. That's probably 
the case with my speech, my last message is not very 
significant. 

Under the pre-World War I authorities, if only a loss at 
sea was shown, it was presumed to have resulted from a 
marine peril of the sea. But this presumption has been 
invalidated by unrestricted submarine warfare, far-ranging 
aircraft, "Exocet" missiles, indiscriminate mining of sea 
lanes, and similar expansions of warfare. 
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Sometimes a war risk can be proved circumstantially by 
,i1owing satisfactory weather at a time, and near the course 
, ,f the vessel, an attack on other vessels in about the same 
.1 rea. 

The time that must elapse before a vessel is presumed a 
total loss, depends on the circumstances of the particular 
case. When an appropriate time has passed, under British 
practice, she is posted at Lloyd's as missing. Therefore, a 
claim may be made on the underwriters. 

When the case is doubtful, to avoid delay in settling 
claims, sometimes marine and war risk underwriters, each 
contribute fifty percent of the loss, awaiting a later deter­
mination of the issue between them. 

Sometimes one of the underwriters, frequently the war 
risk underwriter, pays the loss up to the amount of insurance 
available, and becomes subrogated to the insured' s right 
through arbitration or otherwise, the claim against the 
marine underwriters. 

Sometimes this is done under a missing vessel's clause, 
which I'm happy to say is not used too much, anymore. The 
underwriters have kind of wised up to that one. 

The wording of the missing vessel clause I will not get 
into with you today. I'm sure most of you have heard of it. 
Simply put, it boils down to that, if a vessel is missing, it is 
treated as a war loss and that the policy will pay within 10 

days of presentation of proper documents, after the vessel is 
posted as missing at Lloyd's. 

Unfortunately, the understanding of war risk covcragl· 
has been aggravated by the necessity to interpret the phrascol 
ogy employed in the war clauses. And to complicatl· tlw 
matter further, the English market, the Norwegian 111arkt·t 
and the American market, have not always agreed 011 inlt't 
preting the FC& S clauses. 

To assist you to form your own judgnH·nt <>I t 11,· 
suitability or otherwise of the current clausl's, it·,, pwh.il,1, 
best to study the subject of war risk thrrn1gli ;1 littk l,11 .,1 
historical development. of wlH·1t· th,· H:,'-'.;,(. ,l.111•,,· ,.11111 

from. 
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The earliest reference that I've been able to discover for 
thl' exclusion of war risk, occurred in 1744. It was a ship 
Lallnl the Charming Peggy. It was insured in 1739 from North 
Carolina to London, with a warranty against captures and 
seizures. 

In the case decided in 1792, Green and others v. Elmsley, 
the ship, Fly, was insured from Exeter to London against 
capture only, which suggest that any marine policies cover­
ing the vessel excluded that particular risk. 

Until the Napoleonic Wars, it was extremely rare to 
exclude war risk from the marine policy. War risk were the 
very one that ship owners and merchants wanted most to 
cover at that particular time. 

Although in 1780, a disaster to a British convoy, result­
ing in the capture of S S of 6 3 vessels, led to the failure of a 
number of Lloyds underwriters, nevertheless the covering of 
war risk proved during the years of British Naval sup­
remacy, distinctly profitable. 

Many Lloyd's underwriters grew wealthy covering war 
risk during the Napoleonic Wars, and since that time, I 
might add, put a few shekels in their pockets as well. 

However, it was during these wars that the practice of 
excluding war risk became common. Most Baltic and 
Wes tern European ports were in a state of intermittent hos­
tility to Britain, however sympathetic disposed toward Britain 
the inhabitants might be. Trade with Europe continued, but 
it was hazardous, not on the high seas where the British 
Navy was supreme, but in the continental ports where the 
writ of Napoleon and his allies ran. 

Because of this, the first form of FC&S Warranty read, 
free of capture and seizure in ports of discharge. In 1863 
the warranty wording was changed. It was changed to read 
as follows: Warranted free from capture, seizure and deten­
tion, and all the consequences thereof, or any attempt 
thereat, and free from all consequences of hostilities, riots 
or commotions. 

Some say that the wording was an attempt by marine 
underwriters to avoid payment of claims from enhanced 
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rine perils, due to wartime conditions. Enhanced marine 
: ils. This is a key word, and it became very key words 
rntly in the Iran/Iraq situation. We'll talk about that just 

i ittle bit later. Keep that in mind - - enhanced marine 
, rils. 

Most Courts, over the years, have been consistent in the 
iew that marine risks are not converted to war risk, simply 

hecause vessels in the time of war are sailing without lights, 
zigzagging to confuse submarines, sailing in convoy, or 
experience other difficulties in navigation due to lack of 
suitably lighted landmarks. 

Perils stated in the FC& S Warranty do not coincide 
with those mentioned in the body of the old SG policy, 
which was in use at that time. The reason for this is lost in 
obscurity. It can only be assumed that capture and seizure 
was intended to replace men of war, enemy surprises taking 
at seas. 

In some respects, however, it can be appreciated that 
the deletion of certain perils from the body of the policy 
does not entirely relieve underwriters from liability for war 
risk. In the absence of any special provision, the basic peril of 
fire, for instance, involves underwriters and claims for both 
war and marine. Mention must also be made that the open­
ing words "warranted free of' simply means "excluding." 

Accordingly, there is no condition with which the assured 
is required to comply. He simply accepts, there is no cover 
for war risk. 

In 1883, a meeting was held at Lloyd's, and it was 
decided that the following words should be added to the 
FC& S Clause, and this started a whole series of com­
plications and confusion, which led me to decide my title 
should be "Is This War." I'm not sure we know. 

The wording was changed to make it free from all con­
sequences of hostilities in warlike operations. In Britain, 
Steamship Company v. the King, in 1919, Lord Acton explained 
that the use of the words "warlike operations," probably 
arose out of the bombardment of Alexandria in 1881 by the 
British Fleet, which operation was conducted by that fleet 
against persons who were in rebellion against thl' fril'ndlv 
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power, and where no state of war had been declared. This 
goes all the way back to 1881, where you have a war 
without it being a war. 

In 1889, the first set of institute time clauses was 
amended to include the FC&S Warranty. I won't read it to 
you. I am sure most of you are familiar with it. It was 
amended again in 189 3, in recognition of the fact that risks 
of loss or damage in riots or civil commotions are cognant 
with war risk, and that accordingly, logic calls for their 
exclusion. 

The clause then added to it the exclusion for riots and 
civil commotions. 

The inclusion of those words, riots and civil com­
motions, provoked much opposition, and in 1898, they 
were omitted. They didn't last very long, from 1893 to 
1898. It being considered that any advantage gained by 
their retention was out of all proportion to the opposition 
they encountered. 

The strong feeling was growing, at about this time, that 
war risk should not be covered by the ordinary policy. The 
great naval strength of the European powers was making 
the hazards of war incalculable. Both the submarine and the 
propelled torpedo had been invented, and although neither 
had, up to that time, much opportunity to show what 
it could do in war, many well-informed people believed, 
with good reason, that together they would revolutionize 
naval warfare as much as or more than the invention of the 
steam engine. 

In 1901, the clause was amended following a further 
attempt to exclude riots and civil commotion. The form 
that was used in 1893 was reintroduced. More confusion on 
"is this war or is it not." 

Another case that's of interest is a case of Sande v. British 
and Foreign Marine Insurance Company in 1915. This brought 
about another change. Two British vessels, then at sea, had 
Cargoes destined for Hamburg. In obedience to orders 
received from naval authorities, they put into a British port 
and their cargoes were sold. It was held that inasmuch as 
the cargo policy covered the Adventure as wt·ll as t lw 
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,ds, underwriters were liable for the loss of the Adven­
!, by restraint of princes. This case drew attention to the 
. t that restraint of princes was not mentioned in the 

l .&S Clause, and in 1916, the clause was again amended so 
ut you do have, and I'll read it this time - - warranted free 

,! capture, seizure, arrest, restraint or detainment, and 
• he consequences thereof, or any attempt thereat, piracy 
.·xcepted, and also from all consequences of hostilities or 
warlike operations, whether before or after the declaration 
of war. 

As we all know, the First World War did not, unfor­
tunately, usher in an era of enduring peace. There were 
many skirmishes which occurred during the 20's and 30's. 
The Bolshevik Revolution dragged on. War broke out be­
tween Greece and Turkey in 1922. Japan invaded Manchuria 
in 1931. And without any formal declaration of war, Japan 
continued her aggressions against China. Italy invaded 
Abyssinia in 1935. 

I can enumerate other instances, but I don't think it's 
necessary. 

The time-honored distinction between war and peace, 
between warlike acts and piratical acts, became more dif­
ficult to determine. Recognizing these facts, underwriters 
realized that the FC& S clause was no longer adequate. 

On April 26, 19 3 7, four days after my birthday - - I 
didn't realize that until this minute - - this clause was amended 
to read as follows: Warranted free of capture, seizure, 
arrest, restraint or detainment, and the consequences thereat, 
or any attempt thereat, also from the consequences of hos­
tilities or warlike operations, whether or not there be a 
declaration of war, also civil war, revolution, rebellion, 
insurrection or civil strife arising therefrom, or piracy. 

Thus was piracy, so long a marine peril, switched over 
to the war policy. It's interesting to note that at the present 
time, piracy is covered in the English marine clauses, but in 
the American form, it is still considered to be a war risk. I 
think the English underwriters are somewhat smarter than 
we are, because if you put it in a marine policy, you get the 
benefit of the deductible. We should have thought of that. 
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The outbreak of the Second World War in 1939 found 
the United States in a position where we hadn't really been 
involved with too many of the British decisions, and nobody 
really knew how we were going to look at them, and 
whether in fact we were going to follow them or not. 

The case that came up that is worthy of review, is the 
Coxwall case. Before we get into this, it might be of interest 
to you to understand the reason for the alteration that 
arose. It was from the inordinate amount of litigation that 
went on to determine the meaning of "consequences of hos­
tilities or warlike operations." Going back to 1881. This is 
now 1943. 

I referred to several cases in the paper that eventually 
you will get, if you want it. I'm not going to get into that 
specifically on cases right now. But the paper will give you 
an idea of where all of this confusion comes about. 

Lord Renberry made an interesting point in the Peterson 
case, which was a collision case, that revolved around the 
question of warlike operations. He concluded, if the opera­
tion is one which creates no new risk, but only aggravates or 
increases an existing maritime risk by removing something 
which, but for war, would have been a safeguard against the 
risk, then the risk is not a war risk. 

But later, he also made a contrast by saying, if sub­
marines had been sighted, and the escorting vessel had 
ordered a notoriously dangerous course in order to avoid a 
peril of war, namely, submarine attack, and in consequence, 
the vessel had gone on the rocks or had been in collision, 
the case, I think, he says, I think might have been different. 

Later on, we come to reach the point where I will 
explain to you in the Iran/Iraq situation, where I think most 
underwriters today accept the fact that fear of war risk does 
not make it a war risk. Fear of it, because of a war peril, 
does not make it a war risk peril. 

The point at which enhanced marine peril becomes a 
consequence of a warlike operation, is still difficult to deter­
mine, largely because of the need to draw a conclusion of 
fact from a particular circumstance. 

Clearly, it would not be reasonable to assume that 
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. , ,sc the vessel is engaged on a warlike operation, 
\ thing that befalls her during her voyage is proximately 

,c<l by a warlike operation, or is proximately a conse-
11ce of a warlike operation. Neither would it be correct 
,ay that because the accident is of a kind which arises 

1 n a marine risk, a stranding or a collision, that particular 
, ident cannot, in some circumstances, be regarded as a 
•nsequence of a warlike operation. 

The solution, most often, lies between the two extremes. 

Strangely enough, most of the decisions on the governing 
!actor of a warlike operation have centered around collision 
cases. The Peterson I mentioned before, was a stranding after 
a collision. The Coxwall case, which I mentioned earlier, is 
something that I think we ought to look at, just a little bit 
more closely. 

The case is important because the English FC& S clause 
was amended in 194 3, as a direct result of the decision in 
the Coxwall case, with the result that the uneasy relationship 
that had existed between war and marine underwriters was 
largely overcome. 

The facts of the case were that the Coxwall was carrying 
a cargo of petrol in tins, from Grenik to Norvik in Norway, 
for the use of his Majesty's forces and was thus admittedly 
engaged in a warlike operation. Such warlike operation 
being the proceeding from one war base to another war 
base, with military stores for the use of British forces in the 
field. 

On the night of May 6, 1940, visibility was poor and at 
times there were heavy rain squalls, so that the Coxwall, 
which was in a convoy, having difficulty in following the 
reflection in the water of the dimmed and shaded stern light 
of the vessel ahead, no other lights being shown, and it was 
also difficult to see the nest light, which was a shore based 
light, at times, which was not being shown at full brilliancy, 
because of the war conditions. This prevented the Second 
Officer from taking a bearing. 

Under the orders of the Naval Officer in charge of the 
convoy, the ship was taking a zigzagging position throughout. 
And at one point, a deviation was made for half an hour to 


















